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s, R IN THE DISTRICT COURT IN AND FOR &
WATER DIVISIDN NO. 2
' j/ Sl Fh 2
STATE OF COLORADO
D /O

Case No. W=40862

T
. H_ %

IN THE.MATTER OF THE *
APPLICATION FOR WATER RIGHTS
OF LIVINGSTON PROPERTIES, INC.
AND ANTELOPE VALLEY RANCH
'CORPORATION IN THE ARKANSAS
RIVER OR ITS TRIBUTARIES,
TRIBUTARY INVOLVED, ANTELOPE
CREEK IN CUSTER COUNTY

- FINDINGS OF FACT, CONCLUSIONS
- OF LAW AND DECREE APPROVING
PLAN FOR AUGMENTATION, INCLUDING
EXCHANGE OF WATER, PROVISION
OF SUBSTITUTE SUPPLIES OF
WATER AND CHANGE OF WATER RIGHTS

THIS MATTER having come on for determination upon
the application of Livingston Properties, Inc. and Antelope
Valley Ranch Corporation, which application was fi?ed'in

.Decembér, *973 and amended in September, 1574; and the Court
_'hav1ng considered the application and other documents filed
herein, FINDS:
it 1. Timely and adequate notice of.this proceeding
has been provided in the manner required by law, and the
water judge sitting in thiﬂ Court has jurisdiction over the
subject matter of this proceeding and over all parties
.'aEEEEted.hareby, whether_they nave apéeared or not. A
statement of opposition denominated "Objection" has been
filed herein by the Southeastern Colorado Water Conservancy
ﬁistrict through Fairfield and Woods, its attorneys. No
other part 1es have antared their appearance 1in thls PrGCEEdAﬁgf
and the time for_f;llng statements of Opposltlon has expired.
2. The Blumenau subdivision owned by Applicant
Livinqstoni?rcpertias, Efier, comprises appfaximately_l,Z?S
-ﬁcres of lahd lmcated in portlons of Sectlcns 22; 27, 28, 33
and 34 s ;ownshlp 22 South Ranqe 71 West of the 6th Principal
Merldlan, and in pcrtlons of Sectlons 3 and 4 of Township 23
Sauth Range.;l WESt of the Sth Prlnc1pal Meridian, all in

Custer Caunty, Colorada. | he SublelSan is more Qart Lcularly




identified by reference to the subdivision fililng maps accepted
by and recorded 1in Custer County on November 6, 1873 for Filing
No. 1 and August 7, 1974 for Filing No. 2, copies of which are
attached hereto as Exhibits "A" (Filing No. 1) and "B" (Filing
No. 2), the contents of whiqh are incorporated herein by this
reference as 1f fully set forth.

3. Applicants anticipate serving 219 single family
residential equivalent units. Applicants intend to supply water
to these residences by single-unit wells or multiple-unit wells
drilled pursuant to permits issued under 1973 C.R.S. § 37-90-137.
All of the Blumenau Subdi&ision's domestic water supply wells are
expected to use as thelr source of supply ground water occurring
in the alluvium of Wilmer Gulch, Rosita Gulch and Tyndgll Gulch,
all tributaries of Grape Creek, a tributary of the Arkansas
River. The Blumenau subdivision 1s not located within a designated
ground water basin. The water withdrawn from these wells to be
augmented will be used for domestic, i1n-house purposes and for
occaslional stock watering. None of the water so withdrawn will
be used for i1rrigation purposes.

4., The location of each well 1s not presently known,

although one well for each lot depicted on Exhibits "A"™ and "B"
is anticipated. The State Engineer shallrnot 1ssue a well permit
for a well located within the Blumenau Subdivision under the plan
for augmentation approved hereunder until and unless the applicant
therefor shall tender with his or her application a receipt from
the Clerk of the District Court in and for Water Division No. 2,
State of Colorado, for the $5.00 filing fee required bv 1973
C:R«Ss § 37352—302(1)(d). In order to assist 1n the proper
implementation of the within plan for augmentation, Applicants or
their successors shall file with the Court notice of the eventual
location of such wells at the time that the permit therefor is
requested from the office of the Colorado State Engineer.

5. Domestic sewage from these residences will be




returned through septic tanks and leaching fields or other
nonevapo-transpiration systems. Use of water in the Blumenau

subdivision through these systems is anticipated to consume

no more than 20% of the water diverted.

6. For purposes of planning for Applicants®
water needs, 186 residences to be constructed at the Blumenau
subdivisian.are.anticipated to be occupied on a vacation and
weekend basis only for an average of 100 days per vear. The
remaining 33 residences are anticipated to be occupied on a
vear-round basis. The estimated gross water reguirements
for the Blumeﬁau subdivision are based upon the assumptions
that the residential eguivalent units will be occupied by
3.5 persons per unit and a daily per capita water regquirement
of 80 gallons. Accordingly, planning for the Rlumenau
subdivisicn anticipates a maximum water supply dgmand for

the antire 219 siz

cle family residential equivalent units of

7. Because of the nature of the sewage treatment
facilities Cmntémplaﬁed for the Bluménau subdivision, and
because protective covenants impased upon the land therein
will prohibit irrigation as well as evapo-transpiration
sewage dispcsal systems, only 10% of the annual watsr supplvy
reguirements would normally be consumptively used. However,
because approximataly 38 units will be leocated on lots with a
steep grade and shallow soil, reducing the effectiveness of
leaching fields located thereon, Applicants have incresased
the anticipated consumptive use to 20% of the annual water
supply requirements. Accordingly, Applicants project that
3.2 consumptive acre feet of water per annum will be required
for the 186 weekend-vacaticn units and that 2.06 consumptive
acre,EEEE of water per annum will be reculred for the 33
vear-round units, for a total projected consumptive use
assoclated with the domestic, i1n-house use of water within

the 3lumenau subdivision of 5.26 consumptive acre feet of

water per annum. Domestic, in-house use, as referred to




herein, precludes any use of water for any purpose outside
the house, i.e., use of water outside the house for car
washing, for swimming or wading vools or for irrigation of
trees, shrubs or lawns. The sole and only use of water
outside the house 1s for watering of horses.

8. Applicants anticipate that 25% of the units
gill Keep horses on their lots and that of those lots with
norses an average two horses per lot will be kept. The
daily per horse water requirements is projected to be 10
gallons of which 100% is anticipated to be consumptively
used. Accordingly, Applicants project a tctai consumptive
use asscclated with the keeping of horses within the Blumenau
subdivision of 0.47 consumptive acre feet of water per
annum.

2 Of the water previously consumed by irrigation,

Applicants propose to stcre a portion thers
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Valley Ranch Reservoir, as set forith in paragraph 12 kelow,
and anticipate that 5.74 acre feet of water per annum will
'be.lést.ﬁo'evaperati@n of this stored water. Applicants,
however, also claim a credit 3.92 acre feet of water per
annum against the evaporation loss associated with this pro-
posed stcrage of water. This credit results from the slimina-
tion of the annual consumptive use of 1.48 acre feet of
water previously consumed by the meadow grass for each of
the 2.65 acrzs of such meadow land which will be utilized
for the reservoir site. 1In consideration of this credit,
the net evaporation-related consumptive use would be cnly
1.82 acre feet of water per annum. Accordingly, thé total
consumptive use, from domestic, in-house usage, keeping of
horses and evaporation loss, is anticipated to be a2 maximum
7.55 acre feet of water per annum.
P—

10. By the operation of the within plan for
augmentation, Appiicanta will replace the depletions expected

to result from the provisicn of domestic water supplies %o

the 219 residential equivalent units in the Blumenau subdivision,
4
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fram the keeping of horses, and from the evaporation of
stored water. This replacement will take place Dby:

ai The permanent removal of Applicants’ lands
from irrigation by certain irrigation water rights as

described in paragraph 1l below, and the resulting termination

of the historic consumptive use attributaﬁle thereto;

b) Leaving a portion of such consumptive use 1in
the stream system during the historic irrigation season; and

c)  The storage of a portion of such consumptive
use during the historic irrigation season and the release of
such stored water during the non-irrigation season..

In this manner, Applicants willl balance the
consumptive use depletion to the Grape Creek-Arkansas River
watershed which is anticipated to result from the use of
water from the Blumenau subdivision domestic supply well
structures o be augmented. The plan shall thus eliminate
~ the possibility_af any injurious effect upon the owners of,
or persons entitled to use water under, a vested water right

or decreed conditional water right in the Grape Creek-

Arkansas River watershed.

11. Applicant Antelope Valley Ranch Corporation
owns the water rights decreed to the John L. Schwab No. 1
Ditch which were adjudicated on May 13, 1893 by the District
Court+ of Custer County. Those rights were adjudicated for
the diversion of water from Antelope Creek, a tributary of
Grape Creek, for irrigation purposes with the following

appropriation dates and amounts:

Name Appropriation Date Amount (c.f.s.)
John L. Schwab 6-10~1872 0.9206
John L. Schwab No. 1 6-1-1881 0.925

The historic use of water diverted through the exercise of
the water rights decresed to the John L. Schwab No. 1 Ditch
out of Antelope Creek has been for the irrigation of 41

acres of land owned by the Applicant which 1s adjacent to




Antelope Creek 1in a portion of thﬂ;SGUth-l/2 of Section 15,
Township 23 South, Range 71 West of the 6th Principal Meridian,
Custer County, Colorado; the duty of water resulting from
that historic use is represented by the ratio of 1 c.f.s. to
each 22.2 acres o land irrigated, with an average consumptive
use réaulting from evapo~transpiliratiocon and cther losses of
.approximately 1 acre foot of water per acre of irrigated
land per vear, or 22.2 acre feet per c.f.s. per vear.

12. Applicant Antelope Valley Ranch Corporation
intends permanently to remove from irrigation 7.5 acres of
the land it owns and whiqh have been irrigated with the two
water rights referred to in paragraph 11 above. Applicant
further intends permanently to relinquish the right to

divert for irrigation pusoses 0.339 c.f.s. of the water

rights decreed to the John L. Schwab No. 1 Ditch, which were
used to irrigate such lands, being 0.1685 c¢c.f.s. ocut of each
of those two water rights. As a result, the flow of Antelope
“'Créék'and_Grape Creek will be increased by an amount of 7.5
acre feet of water per annum which 1s equal to or more than
the amount requir&d to replace, by exchange, the depletions
expected to result from the provision of domestic water
supplies to the Blumenau subdivision. Of this annual increased
flow, 5.64 acre feet ﬁiiimii stored 1n the Antelope Valley
Ranch Reservoir located adjacent to Antelope Creek on property
of the Applicant Antelope Valley Ranch Cofporatian in the
Northwest Quarter (NW1l/4) of Section 22, Township 23 South,
Range 71 West of the 6th Principal Meridian, Custei County,
Colorado. This reservoir has a 1l3.7 acre feet of water
storage capacity. The water thus stored will be released

through either of two 8 inch gate controlled outlet pipes,

up tc a maximum of 3.82 acre feet per annum, to Antelope
Creek to replace non-~irrigation season depletions at such

times and at such rates as may be requested by the Division

Engineer.
13. As discussed 1n paragraph 9 above, the maximum

depletion anticipated to be Felt in the Grape Creek-Arkansas




River watershed by virtue of the consumptive use caused by
the domestic, in-house use 0f water, the keepling 0f herses
and the evaporaticn loss of stored water within the Blumenau
subdivision would bhe 7.5 consumptive acre feet of water per
annum.  Accordingly, Applicant intends to balance this

depletion by leaving in or releasing to Antelope Creek,

'O

during times of valid call by downstream water users senior
to Applicants, water owned by them in the John L. Schwab No.
1l Ditch. In this manner Applicants will augment the flow of
antelope Creek to the extent of their depletions thereof.

14. The consumptive use for each i1ndividual
rasidence in the Blumenau sukdivision can be computed as
follows:

a) Water use on each of the year-rcund
units would reguire diversions of 0.3136 acre feet of water
per annum, of which 0.0627 acre feet of water per annum
would be consumed.

b) Water use on each of the weekend-vacation
units would require diversions of 0.0859 acre feet of water
ner annum, of which 0.0172 acre feet of water per annum
would be consumed.

C} Water use for the keeping of horses on
ceach of the year-round units would reguire diversions of

o

0.0224 acre feet of water per annum, all of which would be

consumed.

c) Water use Zor the keeping of horses on
each of the weekend-vacation units would require diversions
of 0.0061 acre feet of water per annum, all of which would
pe consumed;

1.5. As individual lots are developed, the pro-
Jected consumptive use of water for the subdivision can be

computed as foilows:
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Q = 0.06272 + 0.0172b + Q.0224c + 0.006148
+ @, where
Q = consumptive use in acre feet of water

per annum;

a = the total number of vear-round residences
developed;

b = the total number of weekend-vacation
residences developed; and

c = the total number of vear-round residences
Keeping norses on their lot;

d = the total number of weekend-vacation
residences keeping horses on their lot:

b
I

1.82 consumptive acre feet per annum
from stored water evaporation loss.

IZ the acre feet available in any water year, July 1 through

L |

June 30, is not sufficient to replace the projected subdivision

cepletions as calculated by the above formula, Applicants

intend to provide, through a homsowners'

means Zor curtailing domestic, in-house use. If, however,

the amount of replacement watser available exceeds the pro-

jectad subdivision depletions as calculatasd under the above

formula, the exXcess 1n any one vear mav be sold, leased or

il

%

homeowners' association.
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otherwise dlsposed of

1.

he plan f£or augment

fu

't

L6 If tion is operated and
acdministered 1in accordance with the above-dstailed descrip-

1Lt will have the effect of repla

-
b
(1

Eion 1ng water in the
stream at the time and places and in the amounts of the
depletions caused by the Blumenau subdivision's use of

water, As a result, the underground water to be diverted by

the domestic supply wells, which would otherwise be considered

]..-,,.I

as appropriated and unavailable for use, will now be avail-
able for appropriation without adversely affecting vestad
water rights or conditionally decreed water rights in the
Arkansas River or its tributaries.

LFE ., All lot purchasers in the Blumenau subkdivision

will be bound by the terms of the Decree in this matter and

the Decree shall be f£iled of record in Custer County, Colorado,




and thereby constitute a covenant running with the land.
Protective covenants running with the property allow the use

of water for comestic, in-house purposes only, and also

prohibit evapo-transpiration sewage treatment systems. Yo
amendment to the protective covenants shall be made inconsistent
with the terms of this Decree absent further order of this
Court. To further facilitate the enforcement of this condition,

the obligations and rights attendant upon this plan for
augmentation shall be assumed by and assigned to a homeowners'
association formecd for this purpose, which shall be comprised

of all lot owners in the subdivision.

1 T 1a o &2 s L £ . ¥ : -
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subject to this Decree which, based on such operation, appears
to he 1in excess of the actual water regquirements for the

Blumenau subdivision.

19 . Pursuant to 1973 C.R.S. § 37-92-304(68), as
amenced bv S.F. 4, Cnh. 483, 1977 Coclo. Sess. Laws, the Court
finds, decides anc determinses that within a period of £ive

(5) vears from the date hereof, experience with the operation
of this plan shall have been suificient to determine whether
the decree should be subject to reconsideration on the
cuestion of injury to the vested rights of others, includin
Aprlicants.

20, The Court finds that by the imposition of the
conditions set forth in these findings, wells contemplated
herein may ke utilized without acdversely affecting any
vested water rights or decreed conditional water rights on

the Arkansas River qr its tributaries, and that by the




imglementatian of the augmentation plan herein approved, the
purchasers of Applicants' lots, or their successors anéd
assigns, may secure permits for and use such wells without
adversely affecting any vested water rights or decreed
conditional water rights on the Arkansas River or its tributaries,
and without the necessity of administering or curtailing the
withdrawal of water f£rom any of such domestic supply wells
sOo long as replacement water is available to meet the lawful
requirements of a senior diverter at the time and location
and to the extent the senior would be deprivad of his lawsul
entitlement by the well diversions, and the conditions of
this decree are being met.

CONCLUSICONS QOF Law

The Court concludes, as a matter of law:

1. The plan for augmentation Rrovosed bv Rosmlicants
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‘the provision of water well service for domestic, in-house

(D

v

only purposes £o the single-family residential ecuivalent
units to be constructed in the Blumenau subdivision, without

adversely aZffecting the owner or user of vested water rignts

L 3

or decreed conditional water rights in the Arkansas River or

2o The State Engineer may lawfully be required
under the terms of this decree:
a) €0 administer and comply with the plan
for augmentation in the manner set forth herein,
b) not to curtail diversions, in times o<

T

such wells, the depletions for

i

shortage, through any o
which are compensated by the operation of the augmentation
plan herein aporoved, and

c) to curtail diversions at any time the
consumptive use in the subdivisicn excseds the net amounks
of consumptive Use of water available under this plan for

augmentation.

10
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ECREE

IT IS THEREFPORE ORDERED, ADJUDGED AND DECREED

L

THAT ;

1. The plan for augmentation as £found and described
in all preceding paragraphs 1is hereby approved.

2 The State Engineer, the Division Engineer of
Water Division No. 2, and other water administration officials
shall administer and complv with the plan for augmentation
as hereln approved by:

a) requiring Applicants:

(i) to cease forthwith the historic

diversions of 18.3% of their rights in
the John L. Schwab MNo. 1 Ditch descriked
t paragraph ll of the above Findings:

and
(11) to cease the irrigation of the 7.5
acraes of land historvically irrigatasd
which are described in Exhibit "C";

b) recognizing the change and exchanga of

Applicants'’ direct flow right as set forth in paragraph 12

of the abowe Findings, including 2Applicants'! right +o store

up to 5.64 acre fest 0f water per year in the Antalope
Valley Ranch Reservolr as described in paragranh 12 of such

Findings;

b

C) directing App.ican

said storage, to the Arkansas River and iis tributaries, at

O
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such times and in such amcunts as the Divisi
Water Division No. 2 may reasonably require to meet the
lawful regquirements of a senior diverter at the time and

location anéd to the extent the senior would be deprived of

'--Iﬁ

his lawful entitlement by Applicants' diversion. In no
event, however, shall such total compensation exceed J.82
acre feet of water per annum unlesé this plan for augmentation
is amended as contemplated herein.

3 This plan is effective as to all lots 1ina the

Blumenau subdivision as above described. EZach residence may

be seryed by a single-unit well and more than one resicence

11




may be served éy a multiple-unit well, EZach residence is
restricted to usimg the water for domestic, 1n-~house use
and for occasional stock watering. Use of water for irriga-
tion purposes is prohibited. Each residence shall be equipped
with a non-evaporative sewage system. These restrictions
appear in the protective ca?enants running with the prb§ert1
adopted at the time of subdivision and shall appear in the
Articles of Incorporation creating theé homeowners' association
described in paragraph 4 below. No amendment o0f the protective
covenants shall be made inconsistent with the terms oif this
Decree absent further order of this Court.

4, The easement £or the Antelope Valley Ranch

-

Paeservoir site, the right to store and withdraw water therain

r

vant t
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this plan for augmentation, together with the

3

O

.339 ¢.£.5. which are subject to this olan, will be held by
a homeowners' association to be formed v Applicants within
.9G_days_sf the entry of this Decrese, and the obligations and
richts attendant tc this plan for augmentation shall be
assumed by and assigned to such homeowners' associlation.
This homeownars' association shall be Xnown as the Blumenau
Homeowners' Association (hereinafter referred to as "BHA")
and shall uvltimately be comprised of all lot owners within
+he Blumenau subdivision.

5. The BHA shall enforce the restrictions in the
protective covenants running with the land and shall be
requirad so to do by the Articles of Incorporation. under

which 1t i1s created. It shall be empowered to be sued on

Fh
th

of its constituent property owners by any person

k-w-—l

hena
entitled to enforce this Decree and it may in turn sue 1ts
constituent property owners or ocher persons 1n use to
enforce compliance with the terms hereof. On or before
Janﬁary 1 0of each year of its existence, the BHA shall

report to the Division EZngineer the name and address of the

(D
'

sresident of the association, the number of residences then




constructed and available for occupancy and the number of
residences keeping horses on their lots, together with a
statement whether such residences are occupied year-round or
only for weekends and vacations.

3" Applicants shall permanently remove Irom
irrigation the 7.5 acres of land described in Exhibit "C,"
aﬁd shall, if ordered by the Division Engineer, set survey
monuments at the corners of those acres so removed from
frzigation.

7. The BHA shall leave in Antelope Creek, or
divert and immediately deliver back into Antelope Creek,

-

when the same may be lawfully diverted, 0.036 c.f.s. to

T

balance simultaneous subdivision depletions. The 3t

14
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the same may be lawfully diverted, the remainder
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of +£he 0.339 c.f.s. subiject to the plan for augmentation, Zor

storage Of up-td 5.64 acre feet of water per-anaum-in

ne Valley Ranch Reservoir. On orders of the Division

an=elo

gineer, the BHA shall release the waters thus storead up to

a maximum of 3.82 acre feet per annum in orxcder to balance
subdivision depletions at times when said 0.339 c.f.s. may
not lawfully be diverted. The amount of water rights decreed
divarted to storage, plus the amount that meay lawiully be
l1af+ in the stream or diverted and recdelivered to the siresam,

shall not exceed 0.339 c.f.s. For administrative convenlience,

*...

the Division Engineer may vary the amounts being deliversad

into storage and to the stream orovided the total of both

It

amounts does not exceed (0.33% c.l.s. This paragraph snall

he self executing, and a change of water right is hereby decreed.

8. The BHA shall install and maintain such works

and devices as shall accurately measure and control: (a) the

‘waters stored in the Antelope Vallsy Ranch Reservolr wiich

e ey

are received from up to 0.253 c.£,s. of the John L. Schwab

1.8




No. 1 Ditch Decrees, and (b) the waters released from said
reservoir. The BHA shall install and maintain such other
works as shall accurately measure and control all waters
subiect to this Decree, at such points as the Division
Engineer shall require. Said facilities shall be installed,
operated, and maintained at all times to the satisfaction of
the Division Engilineer.

g, Each lot owner shall install a water meter or
other measuring device satisfactory to the Division Engineer.

The BH2A shall suprply the Division Engineer with readings

i+..l
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therefrom semiannually, on or before January and

0

L

each vear, and at such other times as the Division Znginee:

|

(D

may by order rasguire,
10* ITmmediate steps shall be taken by the 3EXA to

curtail domestic, in-ncuse use 1f under the following formula

the consumptive use in any water year exceeds the total

unt of water available fcr depletion replacement:

am

0

I

0.0627a + 0.0172b + 0.0224c + Q0.0061d +
e, where

Q.

consumptive use in acre feet of water ver
annum,

K
{

a = the total number o0f year-round residences
developed;

b = the total number of weekend-vacation resi-
dences developead; and

-

ar—-round residences
r lovbso

¢ = the total number 0I vye
keeping horses on thei

the total number oif weskend-vacation

residences Keeplng horses on their lot;

{2
i

1.82 consumptive acre f£get per annum of
stored water evapcration loss.

(0
I

If the amount o0f replacement water availaple for the vear
exceads thé amount required under the above formula, the
excess in any one year may be sold, leased or otherwise
disposed of by the BHA for use within the Blumenau sub-

division or at such other locations as the BHA may desire.

14




11. Anv user who withdraws or uses water in violation
of this Decree shall be subject to all administrative and legal
sanctlions provided by léw and by this Decree. NoO user diverting
Or using water under the authority of this Decree shall rely upon
or be entitled to rely upon the exemptions or presumptions set
forth in 1973 C.R.S. §37-92-602. ' =

12. Applicants or their successors shall file with
this Court notice of the location of each domestic supply well to
be drilled in the Blumenau subildivision at the time that the
permit therefor is regquested from the office of the Colorado
State Engineer. The State Engineer shall not issue a well permit
for a well located within the Blumenau Subdivision under the plan
for augmentation approved hereunder until and unless the ap-
plicant therefor shall tender with his or her application a
receipt from the Clerk of the District Court in and for Water
Division No. 2, State of Colorado, for the $5.00 filing fee

recuired by 1973 CaR«8. §37=92=304 (1) {d).

o 13. The State Engineer, 1n the discharge of his
responsibilities with respect to the processing of applications
for permits to construct and utilize wells for the provision of a
water supply fér the Blumenau subdivision, all for domestic, in-
house use only, shall recognize the existence and operation of
the plan for augmentation herein approved, and shall 1ssue well
permits accordingly, so long as the plan 1s operational. Each
permit issued for such wells shall incorporate within 1t by
reference the provision of this Decree.

14. Applicants .or their successors shall-file with
this Court an application for the right to store water in the
Antelapa-Valleyrﬂanghaﬁeservair;- The Southeastern Colorado Water
Conservancy District shall not file a statement of opposition
with respect to such application provided that 1t seeks the right
to store therein no more than 13.7 acre feet of water annuallvy.

15. All subseguent purchasers in the Blumenau

subdivision and the lands formerly irrigated, all as herein-

i e




ahove defined, shall be bound by the terms of the Decree 1in
+his matter and when the Decree is filed of record in

Custer County it shall constitute a covenant running with

xcept as provided for in paragraph 10 above,

e

such lands.
+he 7.5 acres of land feormerly irrigated shall not be irrigate
or subirrigated by the use of the John L. Schwab Nec. 1 Ditch
water rights herein involved or by the use of any other
water rights transferred to such land, absent an appropriate
decree therefor from the District Court in and for Water
Division No. 2.

16. So long as the transferable consumptive use
dedicated herein is held or utilized for the purposes oI
augmentation pursuant to this decree, the water rights

involved herein will not he sublaect to azbandonment Caesoiis

#

any lack of records of use by the Water Commissioner.
1% The State Engineer and Divisicon Encinesr of
Water Division No. 2 shall not at the request 0f other

appropriators, or on their own initiative, curtail the

the Antelope Valley Ranch Reservoir. However, 1I at any
+ime the water available is insufficient to replace the
subdivision depletions and the steps taken by the BHA ©O

curtail use have proved inadeguate, the State Engineer and

Division Engineer shall curtall the diverxsion of water
through any of the wells provided for herein.

8. t is specifically ordered, adjudged and
decreed that, based on hydrological and geological Zact, but
only pursuant to the operation of this plan, there will Dde
unappropriated water available for withdrawal by the pro-
vosed wells and that the vested rights or decreed conditional
water rights of others will not be injurad by the constructicn

and use of such propcsed domestic supply wells, subject,




e

‘however, to the prﬁvisions of paragraph 21 below.

19. the Water'Commissioner for Water District ¥o.

2. I8 hEreby:directEd to reduceithe-headgate.diversiﬂns'for

each of the two John L. Schwab Wo. 1 Ditch water rights, as

4

ibed in paragraph 11 of the Findings above, by 0.1695

R ol
n
o

25

'-Ei'

iy

20. 'This Decree shall become effective as to the
Blumehau.subdiviSion when:
a) The Articles of Incorporation creating
the BHA and 1ncorporating by reference the provisicns'of

filed with

)

this Decree have been adopted and proof therso
the Clerk of this Cocurt;

o} The: water rights subject to this plan

-y

for augmentation, as set forth in paragraph 2 above, have
 been conveyed to the BHA;
c) The location of the 7.5 acrss as describe

in Exhibit "C," to be removed from irrigation have peen

approved by the Division Enginsser;

a) Thilis Decree has been recorded in +he

records of Custer County, Colorado, and a copy +<hereof filed

“with the Clerkx of this Court: and

2) Notice of the £iling of this Decree has

been served upon the owners of all lots sold prior to the

reccrding ©Of this Decree and copies of said Notice have been

filed with the Clerk of this Court.

Coples of the Articles of Incorporation, recorded

1

=

1

Decree and Notice of Decree to Lo* Owners sha

O

e sent to
the Southeastern Colorado Water Conservancy District. Upon
motion by Applicants, after compliance with this paragraph,

the Court will enter an order so stating.

21. Any time after this plan has been in operation

for five years, the BHA may file an application for approval

of a plan for augmentation in behalf of the subdivision for




the purpoge'of expanding Qr,changing the decreed uses Or
otherwise making use fér the subdivision of that part of the
property subject to this Decree which, based on such opera-
tion, appears to be in excess of the ultimate in-house use
'requirements for the subdivision.

22. Pursuant to 1973 C.R.5. 3§ 37-92-304(6) , as
amended by S.B. 4, Chap. 483, 1977 Colo. Sess., Laws, and in
order tc 1nsure that no injury occurs to the vested rights
of others, including applicants, anv such person c¢laiming
injuryv may resopen this Dec within five years of the date

hereof.

4, !

DATED thi 5‘ ":':' .t:‘ daif O :: * : .r" ’f;_- 1:ﬂ__ll f: :‘{ l Fi l 9 T?'

{?: . Statler
Water Judge

Water Division No. 2
State of Colorado

LIVINGSTON PROP |
EY RANCH CORPORATION

ANTELOPIZ VALL

'--“"".-

Y- _ —

Kenneth J. Surke, 194
Nancy J. Severson, #9178
Holme Roberts & Owen
1700 Broadway, Suite 1
Denver, Colorado 80290
£303) 861-7000

800

ATTORNEYS TFOR APPLICANTS

THE SOUTHEASTERN COLORADO
WATER CONSERVANCY DISTRICT

. 4YBeise, #

Fairfie and Woods

1536 First National Bank Bldg.
Denver, Colorado 80202

(303) 534-6135

ATTORNEY FOR OPPON:

23
“
tJ
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